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AFGORELSE FRA
ANKENAVNET FOR BUS, TOG OG METRO

Journalnummer: 2014-0032
Klageren: XX
2000 Frederiksberg
Indklagede: Metroselskabet I/S v/Metro Service A/S
21 26 38 34
CVRnummer:
Klagen vedrgrer: Kontrolafgift pd 750 kr. for manglende rejsehjemmel i metroen. Klage-

ren modtog ikke SMS-billet pa sin telefon fgr pastigning.

Ankenaevnets
sammensatning: Neevnsformand, landsdommer Tine Vuust
Bjarne Lindberg Bak (2 stemmer)
Asta Ostrowski
Torben Steenberg
SAGSFREMSTILLING:

Klageren reklameret til indklagede: 23. november 2013.
Klagegebyr modtaget i ankenaevnet: 16. januar 2014.

Sagens omstaendigheder: Klageren skulle den 12. november 2013 rejse med metroen fra Luft-
havnen st. og ville som rejsehjemmel anvende en mobilbillet kgbt via mobilbilletter applikationen
1415 Hovedstaden.

Der er givet divergerende oplysninger fra klageren og Metro Service om det passerede. Men det
fremgdr af sagsakterne, at klageren kl. 18.43:20 bestilte en mobilbillet fra zone 04 i 4 zoner til 48
kr., og at der kl. 18:43:20 blev leveret en besked til hendes mobiltelefon med fglgende ordlyd:

Pa grund af fejl i
systemet, kunne vi ikke
sende din billet. Prov at
bestille igen. Du betaler
kun for den billet, du
modtager. Bus&Tog
Mobilbillet

Klageren har derudover anfgrt, at hun modtog et billede af en billet, men med teksten henover
"udlgbet”. Dette eksakte skaerm-dump fra telefonen er ikke fremlagt i sagen.
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Metro Service har fremlagt den elektroniske kontrolafgift p& 750 kr., som er pdbegyndt udstedt k.
18:50:00 og afsluttet/sendt til Back Office kl. 19:11:59. I en note pd kontrolafgiften har stewarden
anfgrt fglgende:”

<Note>pax hade ikke billet fra cph jeg biletter pax kommer til mig med sin mobil og se til mig at hun skal k@be billet nu
jeg se til pax at det er fersent vis du ikke har billet skriver jeg en kontroafgift til dig pax pastod at hun er turist </Note>

Klageren anmodede den 23. november Metro Service om annullering af kontrolafgiften og gjorde
folgende gaeldende:

1 was fined when the Mobilbilleter application malfunctioned
(see attached confirmation), and the Metro officer I asked
for help prevented me from getting off the train to solve the
problem—even though the train remained stopped at the
airport station where I boarded, and the doors were open.
The Metro officer closed the doors with his hands to prevent
me from leaving. Several passengers protested his
treatment of me (see eyewitness account in attached
document), because it was so unjust.

I klagen til Metro Service vedhaeftede klageren applikationens fejimeddelelse:

Pa grund af fejl i

systemet, kunne vi ikke
sende din billet. Prov at
bestille igen. Du betaler

kun for den billet, du
modtager. Bus&Tog
Mobilbillet

Klageren vedhaeftede desuden en sms fra et vidne:
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Metro Service fastholdt ved brev af 19. december 2013 kontrolafgiften med henvisning til selvbe-

tjeningsprincippet og rejsereglerne for SMS-billetter, som angiver, at billetten skal veere modtaget
p& telefonen inden pastigning. Endvidere gjorde Metro Service gaeldende, at man havde konstate-
ret, at klageren var blevet oplyst med en infobesked om, at billetten ikke kunne sendes til hendes
telefon.

Det fremgar af udskriften fra Unwire, som leverer mobilbilletter, at baggrunden for, at billetten
ikke kunne leveres, var at prisen pd 48 kr. var hgjere end klagerens teleudbyder tillod.

W & h TR
A
12 nowember 2013, 184320 Bdletoen ar Annllarar: Blletoen koster  —3
mae and din udider tilader

i barskesd modtag:

PARTERNES KRAV OG BEGRUNDELSER:

Klageren: @nsker kontrolafgiften annulleret samt at klage over stewardens adfaerd og har til
stgtte herfor gjort geeldende:

"T was ticketed by him for fare evasion on the night of November 12" under the following circum-
stances:

1) I entered the train at the airport Metro stop, having bought my ticket using the Mobilbillet-
ter system on my mobile phone;
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2) while the train was still stopped at the airport station, and the doors were gpen, 1 noticed
that the mobile image of my “ticket” showed a problem (it looked like a regular ticket, but
on closer inspection, there was a note saying that there had been an error and it wasn't
valid)

3) having never seen this before on Mobilbilletter, I approached the Metro officer on the train
and asked for his advice—not, I believe, the normal behavior of someone attempting to
avoid paying a fare;

4) his reply was to close the doors of the Metro car with his hands to prevent me from leav-
ing, thus enabling him to claim that I was traveling without a proper ticket—although the
train was still stopped at the station;

5) in preventing me from leaving the stopped train, he also separated a small child from its
parents—the child, about four years old, had run onto the train ahead of the adults, and
the parents literally had to scream and pound on the door to get the Metro officer to let
them in, at which point he yelled at them as the source of the problem; he continued to
block my exit; the train remained stopped at the airport station as this occurred;

6) as soon as the train started moving, he started writing me a ticket—despite the polite but
vigorous protests of several other passengers on the train, who witnessed his behavior to-
ward me; two Danish women I had never seen before, and who were apparently not ac-
quainted with one another, approached him independently and pleaded with him for sev-
eral minutes each to show some justice toward me and not issue that fine—for their trou-
ble, he yelled at them, too; one of the women was so incensed that she wrote down her
name and phone number and told me to contact her for help if I needed it.

The Metro officer’s pattern of behavior—not just toward me, but toward the family he separated,
and toward the passengers who tried to intercede for me—indicates a problem.

Trapping a passenger on a Metro car in order to ensure that a fine is issued is an abuse of power

and a travesty of justice. It constituted enough of an offense to the Danish notion of fairness that

two Danes I've never met spoke up to protest—something I've never seen before in my four years
in this country.

There would have been no offense to Danish rules or justice if the Metro officer had simply al-
lowed me to step off the train car to resolve the problem with my Mobilbilletter. That is what
should have happened.

If you contend—as the Metro system apparently has—that it was my mistake for boarding the
train with something that looked like a perfectly valid ticket but was not (due to an error by Mobil-
billetter service, not by me, as the attached SMS from the service shows), then I would simply
point out that justice and fairness would dictate allowing me to get off the Metro and fix the prob-
lem, while it was still stopped at the station where I boarded—which is what I attempted to do. I
imagine that there is some understanding on your part the electronic ticketing system does not al-
ways work perfectly, and neither do people; in my case, the fact that I was stepping off a 10-hour
flight from Beijing may have made me slower to react to the strange image on my Mobilbilletter
ticket than I would have been otherwise.
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But in any case, I dlid notice the problem and sought help from the Metro officer before the doors
closed or the Metro car left the station where I boarded. Therefore, I don't believe that I violated
the rules by taking an unpaid ride. Had I known the Metro officer was going to take the bizarre
step of closing the doors manually, trapping me on the train, then I would simply have stepped off
without speaking to anyone.

I would ask you to take a serious look at the conduct of this Metro officer, and ask whether this is
consistent with justice and respect for the law. Not only his treatment of me, but the needless
fright he inflicted on the child he separated from its parents, and his bullying response to the
women who spoke up to protest him fining me, should be reason for concern about his profession-
alism and character. His behavior left an impression of fear and injustice on several people, and
that seems to me inconsistent with what Denmark strives to achieve as a society.

Please see my replies to each claim of the Metro service in their reply:

1) We have asked the steward, if he remembers the episode, but unfortunately he cannot re-
member the exact episode. However he replies, that he would never act as describes by
the complainant. Furthermore he says, that if he is approached by a passenger who enters
the train and approaches him right away, he will either get off the train with the passenger
and assist himy/her or, if there is no time to get out, he will accompany the passenger to
the next station, and get off here, in order to help.

The steward'’s inability to remember this incident is not evidence for or against my claim, nor is his
assertion of what he “would” do if approached for help by a passenger. His recollection of events
and his hypothetical claims cannot be given more or less weight than mine.

What definitely *can* be given weight, however, is the independent evidence. This is not a case
of he-said-she-said: as I have demonstrated, there were eyewitnesses to his behavior, two of
whom reproached him directly, and one of whom offered her name and phone number so she
could be contacted by the Metro authorities to present evidence.

I have done my part to provide independent evidence of my claim. Even the most elementary
commitment to fairness and justice would require the Metro service to pick up the telephone and
call that eyewitness whose contact information has been provided. I repeat: this is not a case of
the steward’s word against mine; there is independent evidence available to ABTM to decide this
case.

I am very disturbed to find *no* indication in the response of the Metro service that they have in-
vestigated any of this independent evidence. Merely asking for the response of the steward is
clearly inadequate. Abuse of authority is a serious claim, and I don’t make it lightly; that is why I
have provided independent evidence. A minimal duty of the Metro office is to investigate that evi-
dence. Otherwise, people who use the Metro service are completely at the mercy of the stewards,
who can abuse their authority with no consequences, knowing that their employers will simply ac-
cept the stewards’ denials at face value.

As a professor in a Danish university, there are multiple checks on my authority: for example,
when I give examinations, there are independent “censors” present to ensure that I am grading
students fairly. If students receive those protections, shouldn’t passengers on the Metro system be
assured the same protections from stewards empowered to hand out fines of 750 DKK?



Ankeneevnet =

for Bus, Tog og Metro ™™

2) Regarding the witness statement, provided by the complainant in a copy of an SMS, the
witness does not mention anything about the complainant being “trapped” in the train, by
the steward.

Heidi does not recap the incident in her SMS because that was not the purpose of her message:
instead, she wrote to confirm that she would provide a full account of what she saw if asked. She
was responding to a message from me, following up on her initial offer of help in person on the
night of November 12t

If the Metro service really wanted to know whether Heidi actually saw the steward trapping me on
the train, all they had to do was ask her. Heidi’s message was never intended as a substitute for
her account of the steward’s behavior.

The Metro service apparently chose *not* to use this information, even though I made it as easy
for them as possible.

If the Metro authorities had said to me, "We don't have time to call Heidi, you ask her to write to
us directly with her account,” I would happily have cooperated. But no one ever followed up in any
way on this offer of independent evidence, nor is there any indication that the Metro service has
tried to review any video footage of that evening’s events in the Metro car.

Why isn't the Metro service following up on the independent evidence available to it? Passenger
claims of abuse of authority by a steward would seem to deserve that level of respect.

3) However, the SMS suggests that the steward could have let the complainant step off the
train, until she got a valid ticket — but according to our procedures, the stewards are in-
structed to issue a fine, if passengers are met without valid ticket.

Heidi was pointing out that steward had not yet begun checking anyone’s ticket, the train was
stopped at the airport station and the doors were open. I could simply have stepped off the train,
and he could have let me do so; instead, he closed the doors on me, trapping me on the train.
That is the whole objection here in my complaint, and was the substance of the complaint by the
other two passengers who approached the steward to complain about his abuse of authority. As
you surely know better than I, it is pretty uncommon in everyday life in Denmark for public con-
frontations to occur; so when I tell you that two separate people—unknown to me, or to each
other—confronted this steward about his behavior, that should indicate to you how unusual this
incident really was. It deserves a proper investigation.

4) We furthermore note that the purchase attempt took place at 18:43 hrs. and the fine was
issued at 19:11 hrs. — Approximately half an hour later. This does not support the claim,
that a purchase attempt went wrong, and the complainant then boarded the train to get
help from a steward.

The time elapsed between my attempt to purchase a ticket and the steward issuing a fine in no
way undermines my claims; if anything, the data *support* my claims, because what was hap-
pening in that time was the massive drama created by the steward. Events unfolded as follows:

a) My seeing the error message from Mobilbilletter
b) My approaching the steward for help
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c) The steward closing the train door with his hands

d) The panic of the Asian family when the steward separated from their young son, who
had run into the train car just before the steward closed the doors

e) The Asian family begging the steward to open the doors

f) The steward yelling at the Asian family for allowing their son to run into the train car

g) The steward turning back to me to tell me he was going to give me a fine

h) My pleading with the steward to simply let me off the train

i) The steward refusing and the train closing the rest of its doors and starting to move

j) The steward being approached by the two different passengers asking him not to fine
me—their talking to him, and his yelling at them to mind their own business took up at
least 15 minutes; it was a very un-Danish scene of public confrontation

All of that happened *before* the steward had a chance to write me a fine. It is therefore not
surprising that 28 minutes passed between the time I tried to buy a ticket and the time the stew-
ard finally issued me the fine—he was very busy creating this whole situation, and arguing with
the people who tried to protest against his abuse of authority.

5) Finally it can be seen from the attached document — Udskrift fra Unwire — that the com-
plainant did not try to do another purchase, despite the direction from the SMS.

Again, this is not evidence against my appeal. I never claimed that I attempted to do another pur-
chase—because instead of doing that, I went to the steward for help; I did not understand what
had happened with Mobilbilletter, and thought that he might be able to clarify. If he had actually
helped me, I *would* have purchased another ticket. Instead, the steward created a huge con-
flict. As the SMS from Heidi indicates this entire situation was totally unnecessary, and manufac-
tured by the steward himself.

The entire response of the Metro system to my appeal is based on two things:
e The steward’s claim that he doesn't recall the incident, but wouldn’t have behaved as I de-
scribe—which is really to be expected of someone accused of an abuse of authority
e Misinterpretation of circumstantial data, such as the time elapsed between when I at-
tempted to purchase a Metro ticket and when I was fined

As a matter of basic justice and fairness, a claim of abuse of authority by a public employee de-
serves to be taken seriously—that includes making an effort to investigate the evidence available.
Merely asking the public employee if he abused his authority is *clearly* inadequate. I ask the
ABTM to consider whether the Metro service has lived up to its public responsibility here; I do not
think that it has, for the reasons I state above.

I am now afraid to ride the Metro because of this officer’s conduct; having been raised to respect
and trust public officials, this was a surprisingly traumatic event. This casual response by the Metro
service (“the steward says it couldn’t have happened, and we believe him”) makes things worse,
because it suggests that Metro employees will experience *zero* accountability for their actions.
As a passenger, this tells me that I'm not safe on public transport.

From the response of the Metro service to my complaint, I realized there may be a misunderstand-
ing about why I approached the Metro steward for help, and what I asked him to clarify for me. It
was *not* the SMS error message from Mobilbilletter that I attached as evidence in my original
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appeal. I included that error message as evidence that there was a technical failure in Mobilbillet-
ter, but I realized today—after rethinking the response of the Metro system to my complaint—that
they may believe that’s what I saw and took to the steward for clarification.

That wasn't the case: what I saw was actually much more confusing than that SMS error message,
and that’s why I went to the steward for help.

Shortly after ordering my ticket on Mobilbilletter, a picture like this appeared on my mobile phone
screen: an image of a ticket, which looked normal, except for the word “udigbet.” I had never
seen that image, or that word, before.

SPore O L rewr db P rrevie

Fra zone

01
Gyldig i 4 zoner

Gntrolkoden
findes pa
billettens bagside.

So I went to ask the Metro steward, standing in the doorway, what this odd picture meant. Since
the doors were open and the train was still stopped at the airport, the reasonable thing to do
would have been to a) answer my question, and b) suggest I step off the train and try again to or-
der my ticket. Instead, the steward closed the doors on me so that I could not leave, and informed
me that he would be giving me a fine (trying to buy another ticket from Mobilbilletter as I stood
there was therefore useless).

Please note here that I am not claiming my unfamiliarity with the Danish language as a reason
that ABTM should cancel this fine: instead, I am explaining what led me to approach the steward
in the first place, which seems to be a source of misunderstanding, based on the reply of the
Metro system to my complaint.

The reason I think ABTM should void the fine is that the steward abused his authority by not al-
lowing me to step off the train, since it was still open and stopped at the station where I tried to
board. I didn't “steal” a ride from the Metro—I was trapped by the steward manually closing the
doors so I could not leave. This is not normal enforcement of rules or keeping order: it was a mis-
use of power, and that is why two strangers took the unusual step of publicly confronting the
steward for his actions.”

Indklagede: Fastholder kravet om betaling af kontrolafgiften og har til stgtte herfor gjort gael-
dende:

“As other means of public transportation in the Greater Copenhagen area, the Metro is a self-ser-
vice system, where it is the responsibility of the passenger to ensure holding a valid ticket, and be-
ing able to present it upon request.
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In cases where a valid ticket cannot be presented upon request, the passenger must accept a fine,
which currently is 750 DKK. This basic rule is a premise for the self-service system used in the
Metro. This information can be found in the Metro Travel regulations found on www.m.dk as well
as on the Information walls on all stations. The Information walls are all in both Danish and Eng-
lish language.

In the case in question, the fine is issued as the complainant has not received her SMS ticket on
her phone.
With reference to the Metro travel regulations, it says:

On all stations, he following information is available on the information boards:

4 Du modtager en SMS-bil ket Tjek at din bilfet er gyidig til din rejse og  Check that your ticket s vaid for the
Bemaerk: Billetten skal vare modtaget (billet vises) at den er modtaget pd telefonen inden  joutney and ensure that the ticket &
inden pastigning for at veere gyldig. pastigning. recelved before you board the metro.
(Prisen pd en SMS-billet er {Prisen pd biletten er alm. 1akst) (The price of a SMS ticket Is the ticket +
billetpeisen + aim. SMS-takst) x normal SMS charges)

As well as:
Penalty

Remember it is your responsibility to have a valid ticket
or travel card for both you and your potential companions.
Lack of ticket or card and travelling during curfew
(pensioners and/or bicycles) will per 1. January 2013
result in a penalty charge of 750 DKK per adult, 375
DKK per child/dog and 100 DKK per bicycle and onward
travel in this period is not allowed. We refer you to
www.m.dk and the travel rules for applicable penalty
charges.

Based on the picture provided by the complainant, the SMS instructs the complainant to try again.
As we read the complaint, the complainant tried to purchase a ticket, and as that did not work,
she chose to board the train and approached the steward. We have asked the steward, if he re-
members the episode, but unfortunately he cannot remember the exact episode. However he re-
plies, that he would never act as describes by the complainant. Furthermore he says, that if he is
approached by a passenger who enters the train and approaches him right away, he will either get
off the train with the passenger and assist him/her or, if there is no time to get out, he will accom-
pany the passenger to the next station, and get off here, in order to help. But in cases where he is
approached by a passenger after he has started his revenue inspection, he will issue a fine.
Regarding the witness statement, provided by the complainant in a copy of an SMS, the witness
does not mention anything about the complainant being “trapped” in the train, by the steward.
However, the SMS suggests that the steward could have let the complainant step off the train, un-
til she got a valid ticket — but according to our procedures, the stewards are instructed to issue a
fine, if passengers are met without valid ticket.

We furthermore note that the purchase attempt took place at 18:43 hrs. and the fine was issued
at 19:11 hrs. — Approximately half an hour later. This does not support the claim, that a purchase
attempt went wrong, and the complainant then boarded the train to get help from a steward.


http://www.m.dk/
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Finally it can be seen from the attached document — Udskrift fra Unwire — that the complainant did
not try to do another purchase, despite the direction from the SMS:

Kgbsoversigt fra Unwire:

‘. unwire &

mTicket - 1415 Hovedstaden: Soge resuluater
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SEKRETARIATETS BEMARKNINGER:
Sekretariatet har under sagen fra klageren modtaget fglgende beretning fra en passager pa den
pdgeaeldende rejse:

“Vidneberetning, 12. november 2013

Vidne:

I toget (Metro kastrup LS i=o0 en kvinde I samtale med konduktsren. Jeg lagde efter-
hénden mere meerke til samtalen, da der var en trykket stemining i kupeen og det virkeds som om de andre
passagerer ogsa lyttede med. Brooke var tydeligvis berart, gridkvalt og traet efter sin rejse og konduktgren
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yar urokkelig og lettere pressat i situationen. Jeg herwvendte mig for at se, om jeg kunne hizlpe med noget,
da jeg kunne hore, at |t enoslsk og derfor regnede med, at hun var p8 beseg | Danmark. Maske
kunne de bruge en mellemmand, der talte b8de dansk og engelsk, 53 vidt jeg kunne forstd havde NN
haft problemer med at indlgse billet pd stationen/mobilen og havde henvendt sig til konduktgren ombord pd
toget for at & en lasning pd det. Han havde da reageret ved at give hende en bede for at kere uden billet,
og insisterede pd at gennemfere det, sehvom hun tydeligvis havde vasret meget 8ben omkring sin situation
oqg ilke forsggt at kegre uden billst med vilje. Heller ikle mit tilbud om at Kippe for hende med mit Hippekort

blev accepteret af kondukteren, s3 jeg gay JITMLE, nummer, i fald hun ville g3 videre med sagen. Jeg
kunne godt =e, at konduktgren var pressst og nok meaerkede modstand fra de andre i kupeen, og muligvis
var det derfor han insisterade pd sin ret for at bevare autoritet. Da jeg henvendte mig pd dansk sagde han,
at han ikke bare kunne lade hande slippe, for det havde han iklke lov til i sit arbejde, hvis ikke han ville fyres,
Det er kil dels forstieligt, men forhdbentig ikke den praksis, der rent faktisk hersker. Selvfiglgelig skal han
héndhaeve reglerme, men de er vel primaset til for at holde finansieringen af togdriften oppe og i og med at

tydeligvis havde prevet at lgse billet, 58 var hun ikke en trussel mod det. 58 vidt jeg kan vurdere

kunne han godt have bevaret sin autoritet og inedekommet L 24 at ss=tte hende af pé neermeste
station indtl hendes mobilbillet-situation var lgst, Det andet virkede mere som en ungdvendig magbdemon-
stration fra en mand, der virkede trast og reagerede kort for hovedet over for andre passagerer ogsa, ™

Til dette har Metro Service anfart falgende:

"Vi bemaerker, at det fremsendte vidneudsagn ikke modsiger stewardens udsagn om, at billetteringen var
gaet i gang, da klager vaelger at ops@ge stewarden.
Af vidneudsagnet fremgar blot : "/ toget (Metro) ved Kastrup Lufthavn sd jeg en kvinde [klageren]l samtale

med konduktgren” .

Vi henviser atter til stewardens bemaerkning pa kontrolafgiften: “pax hade ikke billet fra cph jeg biletter pax
kommer til mig med sin mobil og se til mig at hun skal kgbe billet nu jeg se til pax at det er fgrsent vis du
ikke har billet skriver jeg en kontrolafgift til dig pax pastod at hun er turist”. Endvidere henviser vi til stewar-
dens bemaerkning, pa vor forespgrgsel om han husker episoden — hertil svares: ”We have asked the ste-
ward, if he remembers the episode, but unfortunately he cannot remember the exact episode. However he
replies, that he would never act as describes by the complainant. Furthermore he says, that if he is ap-
proached by a passenger who enters the train and approaches him right away, he will either get off the
train with the passenger and assist him/her or, if there is no time to get out, he will accompany the passen-
ger to the next station, and get off here, in order to help. But in cases where he is approached by a passen-
ger dafter he has started his revenue inspection, he will issue a fine”.

Klagers beskrivelse af, at hun blev fanget af stewarden, der lukkede dgrene — understgttes heller ikke af
vidneudsagnet.

Hertil skal det bemaerkes, at stewarden skal "isolere” dgren — dvs. med vaerktgj sla den automatiske lukke-
mekanisme fra, ferend dgren ville kunne lukkes manuelt af stewarden.

Vi kan naturligvis ikke vide, hvordan ordene er faldet den konkrete sag. Men det er ikke korrekt, at ste-
wards risikerer at blive fyret, hvis de i en helt szerlig situation, vaelger ikke at udskrive en kontrolafgift. En
seerlig situation, kunne veere, hvis stewarden bliver kontaktet med et spgrgsmal fra en passager, inden bil-
letteringen startes.

Stewardenes forholdsordre er, at de ikke skal sagsbehandle ude i toget, men blot udskrive kontrolafgifter til
de passagerer, der under billetkontrolikke kan fremvise gyldig rejsehjemmel — uanset arsagen. Denne frem-
gangsmade sikrer, at stewarderne behandler alle passagerer ens, samt minimerer risikoen for overfald, idet
stewarden kan have sveert ved at bevare sin myndighed over for den naeste passager der skal have en kon-
trolafgift, hvis denne passager lige har set stewarden lade en anden passager slippe.
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Det fremsendte vidneudsagn bringer saledes ikke nyt frem, der far os til at andre pa den tidligere beslut-
ning om at fastholde kontrolafgiften.”

ANKENAVNETS BEMARKNINGER:

Retsgrundlaget:

Ifglge § 2, stk. 2, i lovbekendtggrelse nr. 969 af 08. oktober 2009 om lov om jernbaner, gaelder
loven ogsa for metroen. Af § 23 fremgar det, at transportministeren fastsaetter regler om jernba-
nevirksomhedernes adgang til at opkraeve kontrolafgift og ekspeditionsgebyr for passagerer, der
ikke foreviser gyldig rejsehjemmel (billetter og kort).

I henhold til § 4 i bekendtggrelse nr.1132 om kontrolafgifter af 08. september 2010, fastseetter
jernbanevirksomheden bestemmelser om kontrolafgift i forretningsbetingelserne.

Det fremgar af Metroens rejseregler (forretningsbetingelser), at passagerer skal have gyldig billet,
gyldigt stemplet klippekort eller gyldigt manedskort fra rejsen begynder. Billet eller kort skal opbe-
vares under hele rejsen og indtil Metroens omrade forlades. Billetter og kort skal fremvises til Me-
tro Stewarden pd forlangende. Billetkontrol kan ske bade under rejsen, ved udstigning og p& Me-
trostationen efter afsluttet rejse. Hvis man ikke kan fremvise gyldig billet eller kort under rejsen, i
forbindelse med udstigning eller p& Metrostationens omrdde efter at have afsluttet rejsen, udste-
des en kontrolafgift. Afgiften er et girokort, som kan betales via bank eller pd posthus. Kontrolaf-
giften er samtidigt billet til vidererejse til den Metrostation, passageren oplyser som bestemmel-
sesstationen. Kontrolafgiften er 750 kr. for voksne.

Af de falles rejseregler for Hovedstadsomradet fremgdr om billetter kgbt via applikation:

"Rejsen mé ikke pdbegyndes uden at du har en gyldig billet. Ved billetkontrol skal du finde Mobilbilletten
frem i telefonen og vise den til kontrolpersonalet. Mobilbilletten skal opbevares under hele rejsen. Du har
pligt til at sgrge for, at alle oplysninger i Mobilbilletten kan vises til kontrolpersonalet f.eks. ved at scrolle el-
ler bladre efter behov, eller ved at overgive din mobiltelefon til kontrol-personalet. Kan du ikke vise gyldig
billet, skal du betale en kontrolafgift. Det gaelder ogsd hvis telefonen er Igbet tar for strem eller er gdet i
stykker.”

Den konkrete sag:

Det fremgar af de feelles rejseregler for Hovedstadsomrddet omhandlende kab af mobilbilletter, at
billetten skal vaere bestilt, bekraeftet og modtaget pé telefonen inden pastigningen.

Ankenzevnet laegger til grund, at klageren pa sin telefon kl. 18:43 modtog fglgende besked:
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Pa grund af fejl i
systemet, kunne vi ikke
sende din billet. Prov at

bestille igen. Du betaler
kun for den billet, du
modtager. Bus&Tog
Mobilbillet

- Som er den, der fremgar af udskriften fra Unwire, og som er den, klageren vedlagde sin
fgrste henvendelse til Metro Service.

Det fremgar af udskriften fra Unwire, at baggrunden for det mislykkede billetkgb skyldtes, at billet-
ten til 48 kr. kostede mere end klagerens teleudbyder tillod. Det fremgar ikke af sagen, om denne
besked leveres til telefonen eller alene figurerer i Back Office i Unwire.

Men uanset om beskeden var klageren bekendt eller ej, valgte hun i strid med rejsereglerne at
stige om bord pad metroen uden at have modtaget nogen gyldig mobilbillet pa sin telefon.

Sdledes som sagen foreligger oplyst, hvorefter det i forbindelse med klagerens bestilling af billet-

ten er noteret i udskriften fra Unwire, at operatgren ikke tillod billetkgbet, og beskeden pa klage-

rens telefon om, at der var en systemfejl, men at man skulle forsgge at bestille billet igen, finder

ankenaevnet, at Metro Service ikke skal baere ansvaret for klagerens manglende mulighed for kgb
af billet via sin mobiltelefon den pdgeeldende dag.

Klageren forsggte i gvrigt ikke at bestille en billet pd anden made i tidsrummet fra kl. 18:43 til kon-
tolafgiften blev pabegyndt udstedt kl. 18:50.

Kontrolafgiften blev dermed pdlagt med rette.

Det af klageren anfgrte om, at hun kontaktede stewarden umiddelbart efter pastigning, og inden
han pdbegyndte billettering, er ikke bekraeftet af hverken vidnet eller stewarden. Stewarden og
Metro Service har oplyst, at ndr billetteringen er géet i gang udstedes kontrolafgift til de passage-
rer, som herefter matte henvende sig, og som ikke har gyldig billet. Stewarden har desuden i en
note til kontrolafgiften anfart fglgende:

"pax havde ikke billet fra cph [Lufthavnen], jeg billetterer, pax kommer til mig...)

Klageren findes herefter ikke pa tilstraekkelig vis at have lgftet bevisbyrden for, at hun rettede
henvendelse til stewarden, inden han var begyndt at billettere.

Den omstaendighed, at klageren ifglge det oplyste tilbgd at forlade metroen, som endnu ikke var
kart, kan i det konkrete tilfeelde ikke fare til et andet resultat, nar det ikke kan leegges til grund, at
klageren kontaktede stewarden inden denne var begyndt at billettere. Gyldig rejsehjemmel ma
som udgangspunkt vaere pakraevet allerede ved pastigning pd metroen, idet man herefter ma be-
tragtes som passager, som har til hensigt at modtage en transportydelse.
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Det bemaerkes, at pligten til at betale kontrolafgift ikke er betinget af, om passageren har forsggt
at unddrage sig betaling. Dette er et omrdde med stor mulighed for omgéelse af reglerne, hvorfor
ankenaevnet ikke finder, at der er grundlag for at fravige reglerne om, at passageren selv baerer
ansvaret for korrekt billettering.

Som fglge af det anfgrte finder ankenaevnet, at der ikke foreligger sddanne szerlige omsteendighe-
der, der fritager klageren for kontrolafgiften.

Imidlertid finder ankenzevnet, at Metro Service efter klagerens henvendelse den 23. hovember
2013, hvor hun indgav en klage over kontrolafgiften og i tilknytning dertil anfgrte, at stewarden
lukkede dgrene manuelt og afskar hende muligheden for at komme af metroen og lgse problemet
med billetten, samt at flere passagerer protesterede over hans behandling af klageren, fordi den
var sd uretfeerdig, burde have foretaget en hgring af stewarden om det passerede.

Spgrgsmalet om, hvorvidt klageren blev tilbageholdt uberettiget, falder uden for ankenaevnets
kompetence, og ma afggres ved klagerens eventuelle indgivelse af en politianmeldelse.

Klageren har ikke retlig interesse i klagen over, om stewardens opfarsel over for de gvrige passa-
gerer var utilbarlig eller kritisabel. Denne del af klagen tages derfor ikke under pddgmmelse i naer-
vaerende sag.

Ankenaevnet bemaerker i relation til det af Metro Service anfgrte om, at kontrolafgiften fgrst er ud-
stedt kl. 19:11, at Metro Service i tidligere sager har oplyst, at det tidspunkt, som p& kontrolafgif-
ten stdr anfgrt med "created date” er det tidspunkt, hvorpd kontrolafgiftens behandlings afsluttes
og sendes fra PDA (stewardens handholdte computer) til Back Office (kl. 19:11), og at det tids-
punkt som benzevnes "fee date” er det tidspunkt, hvorpd stewarden har pdbegyndt indtastningen
af kontrolafgiften pa sin PDA; i det konkrete tilfeelde kl. 18:50. Kontrollen har derfor fundet sted
fra kl. 18:50 og ikke fra kl. 19:11.

Ankenaevnet treeffer herefter fglgende
AFGORELSE:

Metro Service er berettiget til at opretholde kravet om klagerens betaling af kontrolafgiften pa 750
kr. Belgbet skal klageren betale inden 30 dage, jf. ankenaevnets vedtaegter § 15.Da klageren ikke
har fadet medhold i klagen, tilbagebetales klagegebyret ikke, jf. ankenaevnets vedteegter § 26, stk.
4, modsaetningsvist.
Hver af parterne kan anlaegge sag ved domstolene om de forhold, som klagen har vedrgrt.
Klageren henvises til at sgge yderligere oplysning om eventuel bistand i forbindelse med sagsan-
laeg pd www.domstol.dk, www.advokatsamfundet.dk og /eller eget forsikringsselskab om eventuel

forsikringsretshjeelp.

P& ankenaevnets vegne, den 22. september 2014
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